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Abstract: Using data on the constitutional protection of social rights in 195 coun-
tries from 2000-2015 and controlling for economic, political, and demographic
variables, I found moderately strong evidence that the right to health leads to
increased public expenditures on healthcare but mixed evidence in relation to he-
alth outcomes, limited evidence of that the right to education improves primary
school enrolment levels in non-civil law jurisdictions, and no correlation betwe-
en the right to social security and income inequality. Contrary to expectations, I
also found that ICESCR ratification is positively associated with declining infant
mortality rates.
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|. Introduction

Social rights have attained substantial legal and discursive currency. They
formally guarantee access to healthcare, education, social security, and to many
other benefits. They feature prominently in flagship international human rights
instruments such as the United Nations Declaration of Human Rights (UNDHR)
and the International Covenant on Economic, Social, and Cultural Right (ICES-
CR) as well as human rights discourse more broadly. They have also become

1 Faculty of Law and Department of Political Science - University of Toronto - evan.rosevear@utoronto.ca
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a standard feature of constitutions of contemporary nation-states. The earliest
appearance of a social right in a national constitution appears to have been the
right to education in the short-lived Haitian Constitution of 1805.> Although a
relatively anomalous occurrence for the next century and a half, since the end
of the Second World War these rights have become a standard feature of na-
tional constitutions: at beginning of 2015 more than eighty percent guaranteed
the right to education and more than sixty percent the right to health as either
aspirational or justiciable guarantees. Like many other features of contempo-
rary constitutions, there is a marked similarity in the language and structure
of social rights provisions across disparate jurisdictions. This is not especially
surprising in view of similar source material —particularly the UNDHR and
ICESCR — and the global prevalence of constitutional borrowing (Choudhry,
2006; Elkins, 2010; Perju, 2012).

Representing both an aspect of the broader growth of global constitutio-
nalism and a concrete manifestation of human rights guarantees, this trend
has attracted significant scholarly attention. The focus has been on individu-
al legal cases or the fortunes of particular social movements using litigation
as a primary strategy for advancing their cause (Scott; Alston, 2000; Heywood,
2009; Scherer, 2004), the treatment of a particular right (Coutinho, 2014; Hoh-
mann, 2013), and the development of jurisprudence in a given apex court (Roux,
2013; Wang, 2015)"%vent-place”:”Cambridge” ISBN”:"978-1-107-61906-7; call-
number”:”KTL2620 .R68 2013X”;shortTitle”:”The politics of principle”, author”
:[{“family”:”Roux’,’given”:” Theunis”} ] issued”:{“date-parts”:[[“2013”]]}}},{“id”
119791, uris”: [ “http://zotero.org/users/45401/items/sMSDCDFQ”] uri”:[“http://
zotero.org/users/45401/items/sMSDCDFQ”]itemData”:{“id:19791,’type”: "arti
cle-journal’title”:"Right to Health Litigation in Brazil: The Problem and the Ins-
titutional Responses’, container-title”:”"Human Rights Law Review’; page”:”617-
-6417)
library.utoronto.ca’; abstract”:”This article first analyses how courts, by ap-

» . »__»n. » » »»

volume”:”157issue”:”4”source”: hrlr.oxfordjournals.org.myaccess.

plying the right to health as a trump against rationing decisions, have become
a relevant healthcare policymaker in Brazil. Based on empirical findings, it ar-
gues that right to health litigation makes the Brazilian public health system less
fair and efficient. It then discusses three responses to the negative impact of
litigation on the health system: the public hearing held by the Supreme Federal

2 “Within each military division a public school shall be established for the instruction of youth.” (Corbett
1999: General Dispositions, Act 19). The 1828 Peruvian constitution was more explicit: “[The Constitution]
also guarantees gratuitous primary instruction to all Citizens; the Institutions in which may be taught the
Sciences, Literature, and the Arts . . ” (“Political Constitution of the Peruvian Republic, 1828” 1832, art. 171)
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Court and the test established thereafter; the recommendations by the National
Council of Justice aimed at building courts’ institutional capacity; and Fede-
ral Law 12.401/11, which created a new health technology assessment system.
Based on a comparative institutional analysis, it concludes that the latter res-
ponse is the most adequate because it keeps the substantial decisions on the
allocation of healthcare resources in the institution that has better capacity to

» »

make them and facilitates the judicial control of procedure’’DOI”:"10.1093/

hrlr/ngvo25, ISSN”:"1461-7781, 1744-10217 shortTitle”:”Right to Health Litiga-

M. » % » »

tion in Brazil}journalAbbreviation”:”Human Rights Law Review’; language”:
en’; author”:[{“family”:”Wang” given”:”Daniel Wei L”}] issued”:{"date-parts”
:[[“2015712,1]]}}}],’schema”: "https://github.com/citation-style-language/sche-
ma/raw/master/csl-citation.json”} . It provides detailed descriptions of litiga-
tion and advocacy processes, contextualizes the application of social rights, and
offers numerous insights about whether and when they may be effective (Gau-
ri; Brinks, 2008; Langford, 2008; Young, 2012; King, 2012; Rodriguez Garavito;
Franco, 2015). What have only recently begun to emerge, however, are attempts
to examine the efficacy of these guarantees in a systematic and comparative
manner. Does, for example, a constitutional right to health lead to an improve-
ment in the health of a jurisdiction’s citizens? Does the right to education lead to
more children in school? In short, do they work? Moreover, while the phrasing
of these rights and the manner of their constitutionalization share many simi-
larities, this is no guarantee that they will be interpreted in a similar fashion
across different jurisdictions, let alone yield similar policy outputs and distri-
butive outcomes. A second line of questioning, then, is whether the (in)efficacy
of constitutional social rights is associated with specific legal, economic, or po-
litical circumstances.
In this piece, I endeavor to address these questions be analyzing the rela-
tionship of three social rights — to education, to health, and to social security
— and public expenditures in the relevant areas as well as indicators of rights
realization. To do so I employ data on the formal constitutional status of the
three specified social rights guarantees in 195 countries from 2000-2015 in con-
junction with relevant proxy and control variables. In doing so I find moderately
strong evidence to suggest that the entrenchment of the right to health results in
increased public expenditures on healthcare but limited evidence of improved
health outcomes. The evidence with respect to social security is less clear. When
entrenched as aspirational, the right to social security is associated with decre-
ased post-tax and transfer income inequality; when entrenched as a justiciable
right, the reverse is true, although the relationship is not particularly robust. I
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find no compelling evidence in support of the existence of a relationship in ei-
ther direction between the right to education and public expenditures on edu-
cation, and only limited evidence supporting improved educational outcomes.
With respect to international human rights instruments, ICESCR ratification
does not appear to have any effect on education or social security. It is, however,
positively associated with declining infant mortality rates. In addition, the re-
gistration of a reservation by the ratifying country is negatively associated with
mortality rates, life expectancy, and post-tax and transfer income inequality.
Moreover, the magnitude of the reservation effect tends to be markedly greater
than the positive effects of ratification.

Il. Literature and Theory

A. The Efficacy of Infernational and Domestic Rights Guarantees

It is only in the past few years that researchers have begun, quite tentatively,
to move from the study of legal reasoning and judicial output—the text of court
decisions—to the examination of substantive social outcomes—the extent to
which rights entrenchment has resulted in material improvements for citizens
of those countries. This work has developed out of slightly older body of rese-
arch concerned with the impact of international human rights treaties. Early
work in this area tended to focus on “negative” rights such as freedom from
torture, respect for civil liberties, and gender representation. It failed to find a
relationship between human rights treaties such as the International Covenant
on Civil and Political Rights (ICCPR) and respect for human rights (Hathaway,
2002; Keith, 1999), leading to the conclusion that “international human rights
treaties do little to encourage better practices and cannot stop many govern-
ments from a spiral of increasing repressive behavior, and may even exacerbate
poor practices” (Hafner-Burton; Tsutsui, 2005: 1398). What these studies did do,
was confirm the correlation of several other factors with respect for human ri-
ghts. Supporting contemporary liberal-institutionalist theory, both democracy
and wealth were positively correlated with respect for human rights, as was do-
mestic involvement in international NGOs. They also suggested that population
growth and civil war were negatively correlated with respect for human rights
(Hafner-Burton; Tsutsui, 2005; Neumayer, 2005). In short, the first generation
of studies on the impact of international human rights found no correlation
between the ratification of human rights treaties and a decline in repressive
behavior on the part of states.
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Similar findings have been made with respect to the correlation of human
rights instruments and health-related outcomes (Palmer et al., 2009), and are
echoed in the early large-N research on domestic social and economic rights
guarantees. In a study of economic and social rights in 68 countries, Ben-Bassat
and Dahan (2008) found some positive correlations between rights entrench-
ment and realization, but concluded that constitutional commitments regarding
education and health were generally consistent with the “cheap talk” hypothesis
in that they are of limited effect in terms of public policy or material outcomes.
In a similar study based on 160 countries, Bjornskov & Mchangama (2013)so-
cial and cultural rights (ESCRs found no compelling evidence of the positive
impact of constitutionally entrenching rights to health, education, or social se-
curity, but did find evidence of adverse medium term effects on both education
and inflation, leading them to conclude that “the historical experience since the
1960s shows that the introduction of [Economic Social and Cultural Rights] in
national constitutions is, at best, inconsequential” (2013: 26)social and cultural
rights (ESCRs.

Over time, scholars focusing on the international law have begun to sug-
gest that the answer to whether human rights treaties have a positive effect is
more complex than simply yes or no (Neumayer, 2005; Getgen; Meier 2009;
Randolph et al. 2010)this article presents country scores and rankings based
on the Economic and Social Rights Fulfillment Index (ESRF Index. Moving
beyond explicit rights guarantees, Pinzon-Rondon at al’s (2015) study of 96
countries finds that “rule of law” is correlated with better performance in ter-
ms of infant and maternal mortality, cardiovascular and diabetes mortality
rate, and life expectancy. However, the findings are not as robust as one might
hope; the study is purely cross-sectional. Cole, using post-tax and transfer
Gini coeflicients as a proxy for respect for human rights, finds that “a norma-
tive commitment to socioeconomic rights as measured by long-term ICES-
CR membership independently reduces income inequality across a range of
economically and politically disparate countries” (2015: 383)”abstract”:”"Much
research finds that human rights treaties fail to improve domestic practices
unless governments are held accountable in some fashion. The implication
is that noncompliance can be attributed to insincere commitments and will-
ful disobedience. I challenge this claim for a core but overlooked treaty: the
International Covenant on Economic, Social, and Cultural Rights (ICESCR.
This, he argues, indicates that human rights treaties cannot be dismissed as
merely “ceremony without substance” and to the extent they are moderated
by domestic factors, those factors are economic—e.g., GDP—rather than
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political—e.g., leftist political power, union density—in nature. Converse-
ly, Hoffman and Rettingen (2015) find that the effectiveness of human rights
treaties appears to be restricted to the area of civil and political rights and
contingent on domestic factors such as democracy, civil society mobilization,
and judicial independence.

A similar trend has begun to emerge with respect to domestic constitutions
as well. Arguing that existing work on the impact of the right to health does not
sufficiently incorporate the influence of political institutions, Kavanagh promo-
tes a more nuanced consideration of the impact of guaranteeing the right to
health, particularly the manner in which “it both constrains and structures in-
teractions within governments and between state, business, and private actors”
(2016:332). Based on a cross-national analysis of 144 countries from 1970-2010,
he finds that, although relatively small, once democracy, inequality, urbaniza-
tion, and political violence are accounted for, the constitutionalization of the
right to health is associated with a statistically significant improvement in un-
der-5 mortality as well as an number of service delivery and expenditure indica-
tors. Small-n studies have also suggested that a more nuanced understanding of
the process is necessary to uncover the pro-poor redistributive impacts of social
and economic rights (Brinks; Gauri, 2014).

At present, then, there is little in the way of consensus in the research into
the impact of social rights guarantees in domestic constitutions as to whether
they are effective in bring about material changes and what factors, if any, con-
dition their effects. On the one hand, the “cheap talk” hypothesis suggests that
social rights guarantees may be well intentioned, but are ineffectual in practice.
However, a more recent set of studies complicates the matter by suggesting the
possibility that international human rights instruments can directly influence
social outcomes as well as introducing a variety of domestic political and econo-
mic factors as exerting magnifying and nullifying effects. While I cannot settle
these issues here, I do hope to offer a modest contribution to that enterprise via
the development of a basic model of social rights realization and then under-
take an initial analysis involving a relatively short time frame that incorporates
a broader selection of countries than has been previously undertaken using a
novel classification of these rights. It is to these tasks I now turn.

B. Theoretical Framework

If we accept the idea that foundational legal institutions—be they the
result of a colonizer’s legal tradition (La Porta et al. 2008)economists have
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produced a considerable body of research suggesting that the historical ori-
gin of a country’s laws is highly correlated with a broad range of its legal ru-
les and regulations, as well as with economic outcomes. We summarize this
evidence and attempt a unified interpretation. We also address several objec-
tions to the empirical claim that legal origins matter. Finally, we assess the
implications of this research for economic reform.journalAbbreviation™
”J. Econ. Lit7author™:[{*family”:”La Porta’, given”:"Rafael”},{“family”:”Lo
pez-de-Silanes” given”:"Florencio’},{ “family”:”Shleifer”,given”:"Andrei”}],”
issued”:{“date-parts”:[[“2008”]]}}}],’schema”: "https://github.com/citation-
-style-language/schema/raw/master/csl-citation.json”} , the nature of the
colony (Acemoglu et al. 2001)with different associated institutions. In pla-
ces where Europeans faced high mortality rates, they could not settle and
were more likely to set up extractive institutions. These institutions persis-
ted to the present. Exploiting differencesi n Europeanm ortalityr ates as an
instrumenfto r currenti nstitutions,we estimate large effects of institutions
on income per capita. Once the effect of institutions is controlledfor, coun-
tries in Africa or those closer to the equator do not have lower incomes. (JEL
o11, P16, P51, or timing and contingency in historical development (Esping-

3

-Andersen 1985; Gerschenkron 1962) container-title”:”Economic Backward-
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ness in Historical Perspective: A Book of Essays’, publisher”:”Belknap Press
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of Harvard University Press’, publisher-place”.”Cambridge, Mass.}page”:”s-
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-30, source :
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Required”event-place”.”Cambridge, Mass.;author”:[{“family”:
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Gerschenkron’ given™:’Alexander”}],’issued”:{“date-parts”™:[[“1962”]]}}}],’sche

» »

ma”:”https://github.com/citation-style-language/schema/raw/master/csl-cita-
tion.json’} —are constitutive of a country’s core legal-institutional framework,
particularly with regard to established ideas about the relative priority of pro-
tecting against disorder and dictatorship (Djankov et al. 2003), there is little
room for constitutions and constitutional rights to play an transformative role.
Indeed, constitutions should be largely epiphenomenal. Rather than influen-
cing law and policy, their content would be a product of the underlying legal
tradition. More insidiously, social rights entrenchment intended to placate or
curry favour with domestic or international interests (Renner, 2010 [1949]; Ha-
thaway, 2007; Ben-Bassat; Dahan 2008), or induce the commitment of scarce
civil society and opposition resources into litigation, a forum in which they
are structurally disadvantaged, rather than more effective methods of seeking
political change (Galanter, 1974; Rosenberg, 2008).

On other hand, in line with a dynamic concept of institutionalism, instances
of constitutional change may serve as critical junctures (Baumgartner; Jones,
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1993)—or “constitutional moments” (Ackerman, 1991)—that have the potential
to result in alterations of institutional trajectory (Pierson, 2000; Prado; Trebil-
cock, 2009). If this is the case, then constitutions should exert influence inde-
pendent of a country’s entrenched values and priorities.

To the extent constitutions are not merely declaratory or intentionally mis-
leading, those that entrench social rights ought to have identifiable and near-
-immediate influence on both policy outputs—such as expenditures on social
programs—and, after a short time, indicators of rights realization—such as life
expectancy and literacy. Conversely the absence of any identifiable effect would
support the “ceremony without substance” hypothesis.? It is also possible that
constitutional rights have direct effects where large quantities of individual
claims do not result in policy changes but do results in substantial cash trans-
fers service provision. The precedential nature of the common law system su-
ggests that this is unlikely in jurisdictions whose institutional framework was
built on common law. On the other hand, in civil law jurisdictions, particularly
those in Latin America, the absence of binding precedent means that claims to
realize rights need to be litigated on an individual basis. Moreover, case volu-
mes are substantially higher and amparo and amparo-like proceedings allow
individuals to quickly advance claims of rights violations at a relatively low cost
(Brewer-Carias, 2008).

In Brazil, for example, between 1990 and 1998—in the wake of the new
constitution—the number of health related new filings more than doubled
to 7.5 million per year, and the number of appellate filings increased from
271,300 to 421,578 (Junquiera, 2003:81-82). In this case however, it is uncle-
ar what the direct distributive effects are, some scholars argue that there is a
general trend toward a progressive redistribution of resources through this
system;(Brinks; Gauri, 2012; Piovesan, 2008) others offer evidence of middle-
-class cooptation of the system and a net regressive impact (Ferraz, 2011; Sil-
va; Terrazas, 2011)container-title”:"Litigating Health Rights: Can Courts
Bring More Justice to Health?”collection-title”:”Harvard Law School Human
Rights Program Series’; publisher”:"Harvard University Press’, publisher-

-place”:”Cambridge, Mass.}’page”:”76-1027,event-place”:.”Cambridge, MassJe
>

ditor”:[{“family”:” Yamin’, given™:"Alicia Ely”},{“family”:"Gloppen, given”:”Siri’
}author”:[{“family”:”Ferraz”, given”:"Octavio Luiz Motta’}],’issued”:{“date-pa

3 'This should not be taken to suggests that constitutions and constitutional guarantees have no value or re-
levance. Independent of their direct influence, they may serve valuable social functions such as codifying
and clarifying the governing principles of a legal system or serving as a touchstone of national identity
and social cohesion (e.g., McCann, 1994; Rodriguez-Garavito, 2011).
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rts”:[[“20117]]}}},{%1d”:6 951, uris”: [ “http://zotero.org/users/ 45401/items/
FGR7AWZX”]uri”:[“http://zotero.org/users/45401/items/FGR7AWZX”] it
emData”:{“id”:6951,"type . article-journal 7 title”:"Claiming the Right to He-
alth in Brazilian Courts: The Exclusion of the Already Excluded?”container-
-title”:”Law & Social Inquiry”page”:”825-8537 volume”:”367; issue™:”4”; sourc
€”:”Google Scholaryabstract”:”The aim of this article is to test a widespread
belief among Brazilian legal scholars in the area of social rights, namely, the
claim that courts are an alternative institutional voice for the poor, who are
usually marginalized from the political process. According to this belief, social
rights litigation would be a means (supposedly “a better means” While right-
-to-health cases—particularly with respect to pharmaceutical provision—may
have noticeable impacts on levels of realization, it is not clear that this is a
general trend in the adjudication of rights in Latin America, let alone civil law
countries generally. It is, I think, more likely that large volumes of individual
litigation would elicit a policy response on the part of government if for no
other reason than to avoid hemorrhaging resources or to provide the requisite
services or transfers in a more cost-effective way (Borges, 2014). Nevertheless,
to the extent that each individual claim needs to be litigated, we would expect
constitutions to exert such influence as they have less on policy output and
more on individual outcomes relative to common law systems.
The discussion above suggests a number of possible relationships among
a jurisdiction’s legal-institutional framework, constitutionalized economic
and social rights, policy outputs, and policy outcomes. Insofar as they will
be further analyzed herein, these relationships are graphically summarized
in Figure 1. Key factors are enclosed in rectangular boxes and arrows indicate
hypothesized causal relationships. The latter are differentiated in subsequent
text using the particular ¢ with which they are associated. In terms of me-
asurement: ¢, should capture a jurisdiction’s underlying socio-political pre-
ferences, including those manifest in populist political processes; c should
reflect the more abstract and unpacked principles of the same; ¢, can be seen
representative of change driven by elite, technocratic, or considered-popular
preferences; ¢ _,c should capture primarily community and social-movement
driven change but likely includes some self-interested litigation as well; fi-
nally, ¢ ¢, c should capture predominantly individual, self-interested litiga-
tion albeit with spillover into altruistically supported individual claims where
institutional factors such as those present in Brazil require litigation in every
instance of a violation.
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Figure 1. A Model of Potential Legal-Institutional Impacts on Policy Outcomes
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The remainder of this paper focuses on the effects of legal-institutional nor-
ms—manifest here as international treaty obligations as well as legal origins—
and constitutionalized social rights on relevant policy outputs and, in turn, the
effects of those policy outputs on the relevant policy outcomes. Particularly
insofar as implementation delays are accounted for in the models below (via
lagged independent variables), the €y €3G and the €, 5%, relationships are
not separately accounted for in the subsequent analysis and the results must be
interpreted in light of this.

IIl. Data & Analysis
A. Data

The variables capturing the constitutional entrenchment of economic and
social rights drawn from the TIESR dataset (Jung et al., 2014). These variables
code whether a given right is absent, aspirationally, or justiciably entrenched
in the relevant constitution. The TIESR dataset identifies eight social rights,
three of which were selected for analysis: the rights to education, healthcare,
and social security.* In its original form, the TIESR data was cross-sectional;
this analysis makes use of an updated dataset that incorporates annual data on
the constitutional strength of social rights from 2000 to 2015. Where multiple
changes occurred during the space of one year, coding was done in accordance
with the constitution as in effect on January 1%. Changes were considered to
have occurred on the date they came into force. Coding was conducted on the
basis of the TIESR methodology. The timing and content of constitutional chan-
ges was identified primarily by reference to the Comparative Constitutions Pro-
ject (Elkins et al., 2008), HeinOnline’s World Constitutions Illustrated Database,

4 The remaining five—the rights to child protection, food and water, development, land, and housing—
were excluded from the present analysis as no plausible proxies with sufficient breadth and depth of
coverage could be located.
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and the Constitutions of the Countries of the World Database maintained by the
Max Planck Institute for Comparative Public and International Law. In instan-
ces of uncertainty or ambiguity, reference was also made to the websites of the
relevant national legislatures, executives and judiciaries as well as the Venice
CODICES database and the University of Richmond’s Constitution Finder.

As the impetus to constitutionally entrench social rights can be at least partly
traced to the development and ratification of the International Covenant on Eco-
nomic, Social and Cultural Rights (ICESCR), the status of each jurisdiction in
relation to the ICESCR was incorporated into the dataset. For each country-year,
three dummy variables were initially created based on the answers to the follo-
wing questions: (1) had the Covenant been ratified? (2) had the country registe-
red any declarations or reservations pertaining to the Covenant? (3) had one or
more countries registered objections to those declarations or reservations?* Ba-
sed on the content of the reservations, a fourth dummy variable indicating the
registration of a reservation specifically relating to education was also included.

Two typologies of “legal culture” were employed. The first was a simplified
version of the JuriGlobe classification scheme which divides legal systems into
those which are predominantly civil law or common law based as well as those
which exhibit characteristics of both or are based solely on Islamic or Customa-
ry law (Perret et al., 2008). The five category legal origin classification used by
Laporta and his collaborators was also included (La Porta et al., 2008)econo-
mists have produced a considerable body of research suggesting that the his-
torical origin of a country’s laws is highly correlated with a broad range of its
legal rules and regulations, as well as with economic outcomes. We summari-
ze this evidence and attempt a unified interpretation. We also address several
objections to the empirical claim that legal origins matter. Finally, we assess
the implications of this research for economic reform”’journalAbbreviation™”].

39>

Econ. Lit7Jauthor”:[{“family”:”La Porta’, given”:"Rafael”},{“family”:"Lopez-de-

23 » »

-Silanes” given”:”Florencio’},{“family”:”Shleifer”, given”:"Andrei”}],"issued”:{“d

»

ate-parts”:[[“2008”]]}}}],’schema”:"https://github.com/citation-style-language/
schema/raw/master/csl-citation.json”} .¢

5 With respect to (2) and (3), matters that related solely to the recognition of Israel as a state were not
coded affirmatively. Ratification dates and the existence of declarations, reservations and objections are
derived from the United Nations Treaty Collection. (“Chapter IV(3) International Covenant on Economic,
Social and Cultural Rights: Ratification Status” 2014)

6  As coded herein, the JuriGlobe classification yields 122 civil law jurisdictions, 46 common law, and 25
mixed and non-European while the La Porta et al classification yields 63 UK (common law), 79 French,
34 Socialist, 7 German, and 4 Scandinavian jurisdictions.
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To the extent possible, variables representing both material realization and po-
licy change in the relevant area are employed. The majority of the variables are
drawn from the World Bank’s World Development Indicators. For the right to edu-
cation, policy is measured by public spending on education as a percentage of go-
vernment spending and as a percentage of GDP. Realization is measured by youth
literacy rate, as well as gross and net primary enrolment rates.” Health policy is
measured by public spending on health as a percentage of government spending
and as a percentage of GDP. In accordance with standard practice, the realization
of the right to health is measured by life expectancy at birth. Two additional mea-
sures of realization were also used: infant and under five mortality rates. Net (post
tax and trasnfer) Gini, drawn from version 5.1 of Solts (2016)the Standardized
World Income Inequality Database (SWIID Standardized World Income Inequa-
lity Database, was used as a proxy for the realization of the right to social security.

A series of control variables were also included in each model. The natural
log of GDP per capita (Constant 2010 USD) was used as a proxy for economic
development and Freedom House’s three-category democractic status—Free,
Partly Free, and Not Free—was used as a proxy for democracy. Although there
are some concerns about the normative content of the Worldwide Governance
Indicators, the Political Stability variable was used as a proxy for the absence of
civil unrest, the Rule of Law variable as a proxy for the capacity of the legal sys-
tem, and Control of Corruption variable as a proxy for government inefficiency
attributable to embezzlement or other illegal rent-seeking behavior (Kaufmann
et al., 2010) Additionally, in line with both Bjernskov and Mchangama (2013)
social and cultural rights (ESCRs and Cole (2013), the natural log of country
population is also included. Because of the fixed effects method employed in
the statistical analysis regional control variables were not employed as they are
time-invariant and would have been excluded from the models as a result of
collinearity.® Finally, in order to control for the effects of time, a dummy varia-
ble for each year of the analysis barring the first was included in each model.’

7  Bjernskov and Mchangama (2013)social and cultural rights (ESCRs made use of the well-regarded Barro-
Lee educational attainment dataset (“Barro-Lee Educational Attainment Dataset” n.d.). Although likely
slightly less reliable than the Barro-Lee data, I have opted to use the World Development Indicators
variables in preference for their broader coverage of jurisdictions and greater number of absolute (as
opposed to interpolated) observations.

8  Asindicated in the methods subsection below, it is possible to include time-invariant variables in fixed
effects models via interaction terms. However, as regional variation was not a focus and the process is
cumbersome to execute and interpret, it was not employed for regions herein.

9 In the interests of interpretability, the coefficients for these dummies are not presented in the regression
tables below. Statistically significant patterns are reported in the text.
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B. Method

The systematic differences between countries that do and do not constitutio-
nally protect social rights mean that “one cannot simply compare average outco-
mes across human rights regimes” (Bjornskov; Mchangama, 2013:17)social and
cultural rights (ESCRs. It is for this reason that, a fixed effects model was em-
ployed.” The principal advantage this approach is that controls for jurisdiction-

-specific omitted variables, provided they are time invariant. It approximates
randomized control and treatment group assignment by effectively using each
jurisdiction as its own control. This enables one to exclude any static systematic
differences that affect whether a particular jurisdiction does or does not entren-
ch social rights. There are, however, two principle disadvantages to the method.
First, it is possible that the effect of a time-invariant variable such as legal origin
may change over time. However, a fixed effects model cannot account for this
type of change. Second, if there is little within-case variation and large between-
-case variation, the estimates produced will tend to be very imprecise (Allison,
2009). As Table 1 indicates, there has been measurable, albeit limited, variation
over time. This is likely to result in highly conservative standard error estimates.
Additionally, to account for cross-sectional heteroskedasticity and serial corre-
lation, standard errors were clustered by country.

Table 1. Change in Proportion of Constitutions Entrenching Social Rights, 2000-2015

Aspirational Justiciable Present
Change Change Change
2000 2015 2000 2015 2000 2015
(pet. pt) (pct. pt) (pet. pt)
Education 26.7% 231%  -3.6% 46.7% 57.9% 11.3% 73.3% 81.0% 7.7%
Health 282% 272%  -1.0% 323% 431%  10.8% 60.5% 70.3%  9.7%
Social Security 272% 267%  -0.5% 313% 42.1% 10.8% 58.5% 68.7%  10.3%

In the construction of the regression models, lagged independent variables
were employed. Lagging is a process whereby the values of independent varia-
bles measured at a specified time are regressed against a values of the dependent
variable measured at a subsequent time. For example, a lag of one year would
imply that the value of an independent variable as measured in 2003 would be
regressed against the value of the dependent variable in 2004. Doing so enables
a more confident (although far from certain) inference about causality to be

10 Specifically, Stata’s xtreg, and associated commands were used in conducting the statistical analysis.
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made based on the results.” It is highly unlikely that a constitutionally entren-
ched social right will exert an immediate effect (i.e. in the year it was constitu-
tionalized) on either policy or material realization. Models were replicated with
1,3 and 5 year lags. To a certain extent these time frames are arbitrary. However,
the relatively limited time span of observations suggested that the lags should
be relatively limited. In terms of expectations, to the extent they exist, policy
effects are expected to manifest in the 1 and 3-year lagged models, while realiza-
tion effects are expected in the 3 and 5-year lags.

Eight models were generated for each dependent variable.” The first two in-
cluded dummy variables for the aspirational and justiciable variants the relevant
right lagged one and then three years or three and then five years (as appropria-
te), the ICESCR dummy variables with the appropriate lag (four for education-
-related models and three for those pertaining to health and social security), and
a standard battery of control variables: GDP, population, democratic status, po-
litical stability, rule of law, and corruption. The subsequent models consisted of
the same variables, with interactions between entrenchment of the relevant ri-
ght and the JuriGlobe typology (models three and four), the Laporta et al typolo-
gy (models five and six) and the Democratic Status classification (models seven
and eight). The interaction terms were employed as a means of approximating
the effects of time-invariant factors in fixed effects models. To generate them,
the aspirational and justiciable dummies for each of the rights were multiplied
by the dummy variables for each of the legal origins excepting common law and
democratic status excepting free, which served as the comparator categories.

There are two further points of note with respect to the interaction term ap-
proach. First, as with the fixed effects approach more generally, they are highly
sensitive to limited in-case variation. This is more pronounced when the poten-
tial for variation is decreased by restricting the possibilities to a subset of cases as
interaction does. For that reason, it is to be expected that many of the interaction
terms will be excluded from the models due to the absence of in-case variation,
an occurrence particularly likely with the German and Scandinavian categories
which have, respectively, seven and four country-cases. Second, interpreting in-
teraction variables is more complicated that interpreting the coefficients of indi-
vidual variables in OLS regression. Specifically, the coefficient of the main effect
of must be added to the coefficient of the secondary effect (Hardy, 1993: 29ff).

11 This approach is often referred to as “Granger Causality” (Granger, 1969; Levitt; Miles, 2006).

12 Asaresult of space considerations and a desire to present as concise an analysis as possible, only a small
selection of the more interesting regression models are presented in this piece. Please contact the author
directly to obtain the full set of models.
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IV. Analysis

A. Education

A snapshot of public expenditures on education disaggregated by the consti-
tutional status of the right to education (shown in Table 2) indicates a negative
relationship between the constitutional “strength” of the right and governments’
expenditures on education as both a percentage of total government expendi-
tures and as a percentage of GDP. The pattern is suggestive, but the differences
are not statistically significant. However, this does not control for the length of
times the right has been in force or and fundamental differences between the
jurisdictions which have and have not entrenched the right.

Table 2. Public Expenditures on Education, 2013

as a percentage of
Right to Government Expenditures GDP
Education P
Mean Std.Error 95% Confidence  Mean Std. Error 95% Confidence
Absent  15.5 1.29 13.0 18.1 5.1 0.40 4.3 5.9
Aspirational  15.0 0.88 13.2 16.7 4.6 0.39 3.8 5.3
Justiciable 14.6 0.53 13.6 15.6 45 0.8 4.2 4.9
N 105 105

Source: World Development Indicators, TIESR

Employing the regression models described above on the five relevant
dependent variables,” offers a slightly of a different picture. Neither the aspi-
rational or justiciable variants of the right to education are directly and sig-
nificantly correlated with education spending as a percentage of government
expenditure. There is, however, a suggestion that the entrenchment of the ri-
ght to education in partly free and not free countries is negatively correlated
with the measure. Interestingly, there is a consistently positive correlation
between education expenditures as a percentage of government expenditu-
re and a Freedom House classification of “Not Free” When lagged a single
year, the right to education in common law jurisdictions is negatively cor-
related with public expenditures on education as a percentage of GDP, while
the right to education in civil law jurisdictions is positively correlated with

13 Public expenditure on education as a percentage of government expenditures and as a percentage of GDP,
youth literacy rate, net and gross primary school enrolment rates.
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the same. Overall, the evidence suggests little in the way of a relationship

between education expenditures and the constitutionalization of the right

to education, although there is some evidence that the entrenchment of the

right in non-democracies leads to increased expenditures on education as a

proportion of government spending, but decreased expenditures as a pro-

portion of GDP .

Table 3. Ne t Primary Enrolment

Model

Right to Education
3-year
Aspirational
Justiciable

5-year
Aspirational
Justiciable
ICESCR
Ratification
3-year

5-year
Reservation
3-year

5-year

Objection

3-year

5-year
Education Reservation
3-year

5-year
Interactions
Civil-Aspirational
3-year

5-year
Civil-Justiciable
3-year

5-year

2.11 4.25"

10.63” 11.55""

-1.89

2.19

0.12 0.4

0.81

-2.90" -3.38"

496

2.8 3
1.43

6.27™ 6.63"

6.88™"

-5.61"

-1.83

0.14

-2.08"

0.97

-5.80™

2.14

1™

484"

7.2

(continua)
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(continuagio)

Mixed-Aspirational

3-year 19.34"

5-year 359"
Mixed-]Justiciable

3-year (omitted)

5-year (omitted)
Controls

GDP 7.25" 9.16™" 716" 9.34"
Population 10.19 7.66 9.4 7.02
Partly Free 0.89 1.19 0.96 1.12
Not Free 1.29 0.34 1.36 0.08
Political Stability -1.30° -1.837 -1.35 -1.87"
Rule of Law 2.65 2.09 2.64" 2.03
Control of Corruption -0.06 1.27 -0.12 1.28
Constant 1.38 -5.47 3.15 -6.64
Observations 1553 1321 1553 1321
R 0.18 0.17 0.20 0.20
Countries 174 172 174 172

"p<.; 7 p<.os; T p<.ot

In terms of the realization of the right to education, there is no significant re-
lationship between the entrenchment of the right generally and either the youth
literacy rate or gross primary enrolment. There are, however, indications of a
positive correlation between the entrenchment of the right generally and net
primary enrolment in combination with a negative relationship when aspiratio-
nally entrenched in civil law jurisdictions. Interestingly, while the ratification
of the ICESCR is not significantly related to primary enrolment, gross or net,
the registration of reservation is consistently negatively correlated with primary
enrolment levels, at a 90% confidence level for gross enrolment and three-year
lagged net enrolment, and a 99% confidence level for five-year lagged net en-
rolment. However, when the reservation directly concerns education, the re-
lationship is positive, significant at the 99% confidence level across all models
and of two to three times the magnitude of the negative coeflicient associated
with a generalized reservation. Although there is somewhat more evidence to
support the existence of a significant relationship between the entrenchment of
the right to education and its substantive realization, the findings are neither
consistent nor robust.
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B. Health

As is the case with education, the snapshot of public expenditures on health
disaggregated by the constitutional status of the right to health presented in
Table 4 suggests a negative relationship between state expenditure on health
and constitutionalization. Here, too, however, the differences are not statisti-
cally significant and is no control for the length of times the right has been in
force or and fundamental differences between the jurisdictions which have and
have not entrenched the right.

Table 4. Public Expenditures on Health, 2014

as a percentage of
Right to Government Expenditures GDP
Health P
Mean Std.Error 95% Confidence  Mean Std. Error 95% Confidence
Absent  12.8 0.83 11.1 14.4 5.1 0.53 4.1 6.2
Aspirational 11.6 0.76 10.1 13.1 4.2 0.42 3.4 5.0
Justiciable 115 0.47 10.6 12.4 3.8 0.21 3.4 4.2
N 188 188

Source: World Development Indicators, TIESR

With a single year lag, the relationship between the entrenchment of the right
to health and public expenditure on health is consistently and significantly correla-
ted higher healthcare expenditures, although the magnitude of the relationship is
greater in relationship to health expenditures as a percentage of total government
expenditures. When a three-year lag is introduced, the direction of the relationship
remains consistently positive, but only occasionally rises to a meaningful level of
significance. The data also indicate a generalized trend in toward increasing gover-
nment expenditures on healthcare. Surprisingly, population and GDP per capita
tend to be negatively correlated with government expenditures on health.

Table 5. Public Expenditures on Health (% of GDP)

Model
1 2 3 4
Right to Health
1-year
Aspirational 0.71" -0.5
Justiciable 0.83" 0.68"

(continua)
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(continuagio)
3-year
Aspirational 0.59 -0.67
Justiciable 0.56" 0.20
ICESCR
Ratification
1-year 0.17 0.06
3-year 0.27 0.15
Reservation
1-year 0.21 0.29
3-year -0.18 -0.09
Objection
1-year 0.01 -0.02
3-year 0.34 0.31
Interactions
Civil-Aspirational
1-year 138"
3-year 131

Civil-Justiciable

1-year 0.12

3-year 0.33
Mixed-Aspirational

1-year 273"

3-year 3.65"
Mixed-Justiciable

1-year (omitted)

3-year (omitted)
Controls

GDP -1.04’ -1.33" -1.04" -1.31
Population -1.06” -0.87 -1.03” -0.85
Partly Free 0.07 0.18 0.07 0.18
Not Free 0.1 0.18 0.11 0.19
Political Stability -0.03 0.04 -0.05 0.01
Rule of Law 0.31 0.26 0.37 0.34
Control of Corruption 0.08 0.14 0.09 0.13
Constant 1315 15.517" 13.12°7 15.37
Observations 2541 2196 2541 2196
R* 0.14 0.12 0.15 0.14
Countries 187 187 187 187

"p<.; 7 p<.os; T p<.ot
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The direction of the relationship between the right to health and health ou-
tcomes is in line with the right having a beneficial impact (positive in relation
to life expectancy, negative in relation to mortality rates), but the relationship is
only statistically significant in a few instances. The most notable of these are in
relation to infant and child mortality which. The ratification of the ICESCR in
not significantly related to life expectancy, but there is a consistently significant
pattern of reduced mortality rates in ratifying countries. In addition, the regis-
tration of a reservation is negatively and usually significantly associated with
health outcomes across all three measures. Moreover, the eftect size of a reser-
vation is half again to twice the size of that of ratification. One possible explana-
tion of this is that at least some countries are seeking the reputational benefits
of ratification without the bother of realization. In line with the data on expen-
ditures, there is a generalized trend of improved health outcomes over time. In
contrast to health expenditures, however, GDP per capita and population are
positively and significantly correlated with improved health outcomes. It is also
noteworthy that, even after the introduction of rights and control variables, the
regression models indicate as steady global increase in state healthcare expen-
ditures of 0.1-0.3% per year over 2000 levels, as well as steady annual increases
in life expectancy and decreases in infant and under five mortality.

C. Social Security

In contrast to the negative, though statistically insignificant, pattern evi-
dent in cross-sectional data on education and health expenditures, there is no
suggestion of correlation, let alone causation, between the constitutional sta-
tus of the right to social security and post-tax and transfer income inequality
(see Table 6).

Table 6. Income Inequality, 2010

Right to Social Security Net Gini Std. Err. 95% Confidence
Absent 41.8 0.9 39.9 43.7
Aspirational 411 13 385 437
Justiciable 415 0.9 39.6 43.4
N 105

Source: SWIID 5.1, TIESR

In general, the aspirational right to social security is positively and, for the
most part, significantly correlated with decreased net income inequality with
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the justiciable variant of the rights is positively and somewhat less often sig-
nificantly related with increased net income inequality. The exception to this
trend is in where the right is entrenched aspirationally in countries with ties to
the civil law tradition—including the “Socialist” category of the Laporta et al
typology—where the right is correlated with higher levels of income inequality.
There is no general trend in either direction with respect to time and inequality,
but the political stability is consistently and significantly associated with lower
inequality and the registration of a reservation when ratifying the ICESCR with
higher inequality.

V.. Conclusion

Although it does not support it, neither does the data presented here war-
rant outright rejection of the idea of social rights as “cheap talk” or “ceremony
without substance” What it does do, however, is highlight the importance of
understanding the political and economic factors conditioning social rights
realization. This includes the need for the development of more fine-grained
metrics of legal culture and political-legal institutions, perhaps with an eye
toward mapping interpretive strategies adopted by courts and their effects in
particular political-institutional settings. It also highlights the importance of
having reasonable expectations about realizing; it is a complex, expensive task
that occurs in the context of electoral politics, entrenched bureaucratic norms,
and vested interests. As such, it ought to be evaluated with these things in mind,
and interim goals—for example, increased expenditures in relevant areas—fac-
tored into analyses. Existing studies have also been hampered by missing data
relating to a wide variety of relevant socio-demographic indicators. The gaps
are unlikely to be randomly distributed and this must be borne in mind going
forward. Finally, for better or for worse, economic logic tends to have a much
greater influence on policymaking than rights- or morality-based arguments.
Thus, independent of one’s personal beliefs, the economic impacts of these ri-
ghts merit study: at worst the argument for these rights is clarified—they are
legal and moral imperatives and should be advocated on that basis. On the other
hand, it may well be that the in the medium to long-term social rights have a
net positive impact or, perhaps more probably, that their positive externalities
yield a substantially lower net cost than a standard neoclassical account would
predict, making that realization a less formidable challenge.



334 Realizing Social Rights: The Material Impacts of Constitutional Entrenchment

Appendix 1: Variable Reference Table

varname | Label & Description Coding/Metric Years Obs (#) Source
country Country Name — — TIESR
ISO Country Cod
ctrycode ountry Code (3 — — TIESR
character)
year Country-Year — 2000-2015 | 3088 TIESR
1-Common Law
. Legal System of 2-Civil Law .
- 88 Glob
)83 country 3 Non-European & 200072015 | 30 JuriGlobe
Mixed
1-Common Law [uk];
2-French Civil Law
[french];
laporta Legal Tradition of 3-Socialist [s.o.c1al]; 2000-2015 | 3040 LLSV
country 4-German Civil Law
[german];
5-Scandinavian Law
[scand]
Constitutional Provisions
o — Absent, 1 — Aspi-
educ Right to Education rational, 2 - Justi- 2000-2015 | 3083 TIESR
ciable
hlth Right to Health « « « TIESR
ssec nght to Social Se- « « « TIESR
curity
International Treaties
icescr_d | ICESCR ratification’ (t)i_f?eog ratified; 1-ra- 2000-2015 | 3120 UNTC
icescr T Declaration or Reser- | 0-no; 1-reservation/ 1000-201 20 UNTC
- vation re: ICESCR? declaration 5|3
Objections to Decla-
icescr_o ration or Reservation | 0-no; 1-objection 2000-2015 | 3120 UNTC
re: ICESCR3
res_educ 0-no; 1-r.eservat10n/ 2000-2015 | 3120 UNTC
declaration
World Bank Governance Indicators
R f i-
Political Stability and m‘:‘:ffsz“"?;fg)‘”“ oo
stable Absence of Violence/ 25 3066 WBGI
) to 2.5 (strong) gover- | 2015*
Terrorism
nance performance
rule Rule of Law « « 3097 «
corrupt Control of Corruption |“ « 3067 «

(continua)
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(continuagio)

varname | Label & Description Coding/Metric | Years | Obs (%) | Source
Economic Structure

popn Population 1,000,0008 2000-2015 | 3116 WDI
Natural Log of Popn *

Inpop atural Log ot Fopn « « Calculation
1,000,000

gdppc GDP per capita constant 2010 US$ 2000-2015 | 2978 WDI

Ingdp Natural Log of gdppc « « calculation

Education Indicators

Publi i

educ_gdp egrcfﬁsfnendmg on % of GDP 2000-2015 | 1691 WDI

educ_gov Public 'spending on % of goYernment « 1642 WDI
education expenditure

% of 1

lit_yth Literacy rate, youth 1/;_(;4P copleages « 611 WDI
Pri hool enrol- | % It

prim._g rimary school enro / gross (may resu « 2507 WDI
ment, gross in values >100)

prim n | brmaryschoolen- ‘ 948 | WDI

Health Indicators

hlth_pub ES;E? expenditure, % of GDP 2000-2015 | 2818 WDI
Health expenditure, % of covernment

hlth_gov | public (% of govern- e(;( ergl diture “ 2813 WDI
ment expenditure) P
Life expectancy at «

lex birth, total years 2963 WDI

infant Mortality rate, infant | per 1,000 live births  |“ 3072 WDI
Mortality rate, und «

under ﬁvzr alty rate, under 3056 WDI

Social Security
. Net (Post Tax & 0-100 (higher = less
gini_net Transfer) Gini equal) 2000-2015 | 1753 SWIID 5.1

' The Czech Republic and Slovakia; Bosnia & Herzegovina, Croatia, FYR Macedonia,

Montenegro, Serbia and Slovenia; Belize; and, Solomon Islands coded as non-ratifying

until positive action to ratify/accede/succeed.

2 Excludes declarations relating to Israel’s status as a state.

3 Excludes Israeli objections to declarations relating to Israel’s status as a state.

+No data for Taiwan.

* Values for 2001 obtained by averaging 2000 and 2002 values
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Data Sources

Abbreviation | Data Source Web

JuriGlobe World Legal Systems Research http://www.juriglobe.ca/eng/index.php
Group

LLSV La Porta et al 2008 http:// faculty.tuck.dar.tm(.)uth.edu/rafael—

-laporta/research-publications

Standardized World Income http://myweb.uiowa.edu/fsolt/swiid/

SWIID . et
Inequality Database swiid.html
Toronto Initiative for Economic .

TIESR and Social Rights http://www.tiesr.org/

UNTC United Nations Treaty Collection https://treaties.un.org/

WBGI World Bank Governance Indicators httP:'//info.worldbank.org/ governance/

wgi/index.aspx#home

WDI World Development Indicators | http://data.worldbank.org/data-catalog/

(World Bank) world-development-indicators
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